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Recession’s Effect on Settlement and Fees

oes it still make sense to structure settlements and fees in
an environment of upcoming higher inflation, higher interest
rates and higher taxes? The answers are different for settle-
ments than they are for fees.

The fiscal policy responses to the recession of 2008/2009
create a financial environment different from any we have experienced in
the last 30 years when structured settlements and fees flourished.

First, the Federal Reserve has been increasing the money supply as a
response to the recession. The increased supply of money currently in
the system is already resulting in higher import prices and higher oil and
gold prices. The Fed will begin its effort to decrease the money supply
when the recovery is established, but the success of the timing of the
removal of so much new money will determine the level of inflation. Early
removal can increase the duration of the recession. Late removal can
result in inflation. While no one is predicting high inflation, the annual
increase in prices is likely to be in the 1 percent to 3 percent range for
the intermediate term and much higher for the longer term.

Higher inflation militates toward receiving a lump-sum settlement. For
a severely injured plaintiff with many years of life expectancy, inflation’s
erosion of the value of future payments could restrict financial flexibility
in later years. Equities are traditionally used as inflation protection.

The initial step in planning the investment of any large settlement
should be an allocation of the settlement among asset classes. For
example, a portion might be invested in equities to protect from inflation
and a portion invested in income securities. Within the income alloca-
tion, a portion might be invested for taxable and a portion for nontax-
able income. For that reason, financial planners argue that a structured
settlement should be used solely to fund the nontaxable income portion
of an asset allocation. The same is true with respect to structuring
attorney’s fees.

The attorney, however, often causes the structured settlement broker
to be the first (and often only) advisor a plaintiff encounters. Structured
settlement brokers have only one product to sell. Thus, attorneys should
be sure that complete financial planning is available to the plaintiff to
assure that meaningful inflation protection is offered.

There are three forms of annuities and bonds that fund structured
settlements and fees that offer some inflation protection. Metropolitan
Life Insurance Co. provides a variable annuity for 50 percent of the
payments to be received (not available for fees). Possibly a Treasury
Inflation Protection bond product could be found. A plaintiff or attorney
can also purchase a fixed-percentage annual increase in payments as
part of a structure. That fixed percentage is expensive, however, and is
no match for variable inflation over a 20- or 30-year period. An attorney
also needs inflation protection, although an attorney’s ability to continue
to earn fees in the future offsets the inflation erosion of future payments
somewhat.

Second, interest rates will rise as the heavy federal borrowing to
finance the policy responses occurs, resulting in a projected $9 trillion
deficit. The currently steep yield curve suggests that the short-term
rates, controlled by the current low federal funds rate, will increase
steeply as maturities increase. That is an expectation of economic
recovery, higher interest rates for longer-term investment, and inflation.

Higher interest rates also militate toward receiving a lump-sum settle-
ment and using a structured settlement solely to fund the nontaxable
income portion of an asset allocation. The same is true with respect to
structuring attorney’s fees.

Interest rates for both structured settlements and attorney fee struc-
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tures are at historical lows. If they rise, as they are expected to, then
a plaintiff structuring a settlement and an attorney structuring a fee
currently will not be in a position to take of those

Higher taxes may or may not militate toward structuring the settle-
ment. That is so because the income earned by investing a lump sum
settlement will be taxed at higher rates in the future. Often, however,
the plaintiff has little other income and has high medical expenses,
eliminating that higher future tax rate. To quadriplegics and paraplegics
receiving large settlements, for example, the increased taxes may not be
a factor in making the decision since the proceeds of their investment of
a lump sum may suffer little tax after deducting medical expenses. For
a plaintiff that continues working and will therefore pay higher taxes, the
structured settlement is an advantage. Thus, for such a plaintiff, there is
no substitute for running the future tax liabilities as far out as possible
to quantify the effect of the decision to structure.

Higher taxes put an attorney in a much different position than the cli-
ent. The fee will be taxed at the income tax rate in effect during the year
the fee is received. Thus, the expiration of the Bush tax cuts in 2011
and any other increasing income taxes will take a larger share of future
fee payments.

In addition, structuring fees results is higher payroll taxes and those
taxes are going up. The attorney's share of payroll taxes is currently 6.2
percent of the first $106,800 each year (increasing to include amounts
over $250,000.00 under the Senate health care plan) plus 1.45 percent
(increasing to 1.96 percent under the Senate health care plan) of all
of your income for the year, plus 0.8percent of the first $7,000 during
the year. If you are self-employed, those amounts are doubled. If you
structure your fee, then you pay those payroll taxes every year that you
receive a payment. Increasing payroll taxes will compound the negative
results.

Finally, a reason cited to structure settlements (but not fees) is the
spendthrift protection provided from imprudent investments of the
lump-sum settlement. Literature often cites a study demonstrating that
some high percentage of lump sums is dissipated after five years. Ap-
parently, however, no such study exists. Since we relied on such a study
to conceive and draft the structured settlement law and testify before
Congress, we are somewhat embarrassed by that fact. Nevertheless, it
remains true that large settlements do attract predatory relatives and
investment advisors irresistible to some plaintiffs. Spendthrift protection
is a good thmg for such plaintiffs. Minors and incompetents also need
that Of course, any plaintiff whose settlement is

rates. That again suggests allocating a lump sum among equities and
income and using the structured settlement to fund the nontaxable
portion of the income allocation and using the structured fee to fund the
taxable portion of the income allocation. In an environment of uncertain
(and especially rising) interest rates, the lump-sum portion of a settle-
ment and of fees should be invested in debt instruments with staggered
maturities to utilize those higher rates as they arrive.

in a trust with a professional trustee, such as a special needs trust or
an irrevocable trust, does not need such protection.
In sum, consider carefully the effect on your client and yourself of fu-
ture higher inflation, higher interest rates and higher taxes. Do pro forma
i Involve als with more than settlements
lo sell. Make an informed decision for your client and for yourself.

Third, federal income taxes will rise. Tax rates are low to
other developed countries. On average, the other 30 developed coun-
tries receive about 35 percent of their gross domestic product in income
taxes. The United States receives about 27 percent. While that alone
is not a reason to expect higher taxes, the deficit in the United States
is such a reason. In addition, the Bush tax cuts will expire at the end of
2010. The Obama administration is likely to permit them to do so. That
alone will increase the top tax bracket from 35 percent to 39.6 percent
for families with incomes above $250,000.00. While we also expect
higher payroll taxes to finance health care and Medicare, payroll taxes
are not a factor in the decision to structure settlements, but they are in
the decision to structure fees.

DAVID M. HIGGINS is a certified specialist
in taxation with Higgins Settlement Law in Los
Angeles. He was the first Executive Director

of The National Structured Settlement Trade
Association, its first General Counsel and
drafted and lobbied through Congress the
structured settlement provisions of the Internal
Revenue Code in 1982 on behalf of IBAR
Settlement Co.
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Chief Laboratory Counsel
Req Number: 23726
Division: Laboratory Directorate
Department: Laboratory Counsel

The Lawrence Berkeley National Laboratory (Berkeley Lab)
is seeking a highly experienced attorey to serve as the Chief

Pasadena insurance defense firm seeks associate
with 5-7 years experience.
dling court appearances and depositions a must.

Email resume to srb@yeelaw.com

ATTORNEY

Knowledge of han-

Laboratory Counsel. Berkeley Lab, operated by the University of
Calforna (UC) for the U.S. Department of Energy (DOE), conducts

pioneering research across a wide range of scientifc disciplines
with key efforts in fundamental studies of the universe; quantitative
biology; nanoscience; new eneray systems and environmental

integrated i discovery.

Itis organized into 14 scientific divisions and hosts four Department

Litigation Associate Wanted

Ventura

of Energy (DOE) national user faciliies. Berkeley Lab holds the
distinction of being the oldest of the DOE's National Laboratories.

Reporting jointly to the Berkeley Lab Director and to the UC General
Counsel and Vice President for Legal Affars, the Chief Laboratory
Counsel manages the Office of Laboratory Counsel and serves as
chief legal advisor to, and as a member of, Berkeley Lab’s senior
management team. The Chief Laboratory Counsel also is a member
of the UC Office of General Counsel and utimately represents the
Regents of the University of California. Requires LLB/JD degree,
admission to and member in good standing in the California Bar
with admission to practice law, and at least 15 years of relevant
experience after receiving law degree, including significant
experience in employment law matters.

Notes
« Salary will be commensurate with background and experience.
« Desirable start date is on or before February 1, 2010

For complete job .
and to apply onlin
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LBNL s an Equal Opportunity / Affirmative Action Employer.

3-7 yrs experience required including substantial
experience in pleading and discovery issues in
complex business disputes; some transactional
experience a plus. Graduate of major law school
and California State and Federal court
admission required. We offer the opportunity to
participate with us in servicing and expanding
our well-established Southern California-based
practice in an entrepreneurial environment.
Incentive-based compensation DOE. Mail
resume: Business Lit. Associate, 716 N Ventura
Rd, #133, Oxnard, CA 93030
Email: VCattorneys2010@cs.com

Workers’ Comp. Defense Firm

Seeking aggressive experienced attorneys for
Sacramento location & San Francisco offices.

Fax resume to: Harvey Brown, 949-252-1399
or email hbrown@sgvblaw.com

AV-rated, medium-sized Central California firm
seeks associate attorney to handle transactional
and corporate caseload. 3 yrs exp. preferred.
Salary and benefits DOE. Mail cover letter,
resume, salary expectations & salary history to:
Attorney Recruitment, 1401 19th St, Ste 235,
Bakersfield CA 93301. Please respond by
12/28/09. EOE.

P/T EMPLOYMENT LITIGATOR
6-attorney labor/employment firm seeks mid to
senior level atty w/ exp in all phases of pretrial
employment litigation, incl written discovery,
depositions, motion practice & trial preparation.
Must have strong writing skills & be team player.

Resume to sprice@wprlaw.com

Global manufacturer of renewable energy prod-
ucts is seeking certified paralegal with mini-
mum of a Bachelor’s degree AND paralegal
certification for their Corporate office located in
the heart of San Francisco. 5+ years of com-
mercial experience desired. Paralegal certifica-
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tion required. To apply send email with resume
attached, including compensation requirements
to: bpsolarhumanresources@b .com
Include position title in “subject” line
of the email inquiry.
www.bpsolar.us
EOE-m/f/d/v




